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1 United States Court of Appeals for the 

District of Columbia 

No. 2886 

Greta Lou Hanback, an infant, by her father*and next 
friend, Bryant Han back, Plaintiff in Error , 

vs. 

Dutch Baker Boy, Inc., a corporation. 


Municipal Court of the District of Columbia 

No. A-13-259 

Greta Lou Hanback, an infant, by her father and next 
friend, Bryant Hanback, Plaintiff , 

vs. 

Dutch Baker Boy, Inc., a corporation, Defendant. 

United States of America, 

District of Columbia , $s: 

BE IT REMEMBERED, That in the Municipal Court of 
the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter men¬ 
tioned, the following and attached papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

2 In the Municipal Court of the District of Columbia 

No. A-13-259 

Greta Lou Hanback, an infant, By her father and next 
friend, Bryant Hanback, 3829 Calvert Street, N. W., 
Washington, D. C., Plaintiff, 

vs. 

Dutch Baker Boy, Inc., a corporation, 811 Monroe Street, 
N. E., Washington, D. C., Defendant. 

Declaration 

Filed November 3, 1937 

The plaintiff, Greta Lou Hanback, infant, by Bryant 
Hanback, her father and next friend, sues the defendant, 
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Dutch Baker Boy, Inc., a corporation, for that heretofore, 
to wit, on the 23rd day of September, 1937, and for a long 
time prior thereto, and since the said date last mentioned, 
the defendant corporation, its agents, servants and em¬ 
ployees, have been engaged in the City of Washington, D. 
C. in the business among other things, of selling and de¬ 
livering bread, cakes, pies, pastries and other merchandise 
for the use by the purchasers and their families as food for 
human consumption; that on the date aforesaid at the re- 
quest and invitation of the defendant, its agents, servants 
and employees, and in the City aforesaid, the plaintiff’s 
mother ordered from and paid the defendant, its agents, 
servants and employees, and the defendants, its agents, 
servants, and employees, sold and delivered to the plain¬ 
tiff, a certain number, to wit, four, of a certain pastry, to 
wit, eclairs, for the purpose and with the understanding 
that the said eclairs were to be eaten by the members of 
the plaintiff’s family and that, in consideration of the price 
agreed to be paid and actually paid by the plaintiff’s 
mother, for the said eclairs, the defendant, its agents, ser¬ 
vants and employees, promised, implied, warranted and 
represented that the said eclairs were and would prove to 
be in a good and wholesome condition and fit. for human 
consumption; that the plaintiff, relying upon the 
3 knowledge and judgment of the defendant, its agents, 
servants and employees, in the selection of the in¬ 
gredients utilized in the making of the said eclairs, ate one 
of the said eclairs; that the said eclair was selected, sold 
and delivered to the plaintiff’s mother by the defendant, its 
agents, servants and employees, for the purpose of being 
eaten by the plaintiff, and that it was not in a wholesome 
condition and fit for human consumption but was unwhole¬ 
some and contained a foreign substance, to wit, food poi¬ 
soning, and was otherwise unfit to be eaten, whereby, the 
plaintiff, in the exercise of due care, has become sick, sore 
and disordered, and has suffered acute gastric disturbance 
and enteritis, was seized with violent cramps, nausea, fol¬ 
lowed by diarrhea and was prostrated; plaintiff has not re¬ 
covered her weight, having lost seven pounds, and at the 
present time her Mother has great difficulty in overcoming 
her objections to food, and plaintiff has been unable to 
attend school; that as a result of the aforesaid grievances 
plaintiff has been rendered seriously ill and her health 
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permanently and greatly impaired and has suffered and 
still suffers from great pain and anguish in body and her 
nerves and nervous system caused to be disordered and 
impaired: that by reason of the premises aforesaid, plain¬ 
tiff lias been put to an expense for medical treatment and 
attention in and about her endeavors to be cured of her 
aforesaid injuries, and she will be forced to expend fur¬ 
ther sums in an endeavor to be cured thereof, to the dam¬ 
age of the plaintiff in the sum of One Thousand Dollars 
($ 1 , 000 . 00 ). 

WHEREFORE, and by reasons of the premises, plain¬ 
tiff brings this suit and claims damages in the sum of One 
Thousand Dollars ($1,000.00), besides costs. 

(SGD) T. EDWARD O’CONNELL 
Attorney for plaintiff, 

424 Fifth Street, N. W., 
Washington, D. C. 

4 In the Municipal Court of the District of Columbia 

No. A-13-259 

Greta Lou Hanback, an infant, By her father and next 
friend, Bryant Hanback, 3829 Calvert Street, N. W., 
Washington, I). C., Plaintiff, 

vs. 

Dutch Baker Boy, Inc., a corporation, 811 Monroe Street, 
N. E., Washington, D. C., Defendant. 

Pill of Particulars 

Doctor’s and medical bills . $ 30.00 

Mental anguish, nervousness, physical 

pain and suffering . 970.00 

Total. $1000.00 

Costs of this suit . 

(SGD) T. EDWARD O’CONNELL, 
Attorney for plaintiff, 

424 Fifth St., N. W., 

District 5560. 
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5 In the Municipal Court of the United States 

for the District of Columbia 
No. A-13-259 

Greta Lou Hanback, an Infant, By her father and next 
friend, Bryant Hanback, 3829 Calvert Street, N. W., 
Plaintiff, 

vs. 

Dutch Baker Boy, Inc., A corporation, 811 Monroe Street, 
N. E., Defendant. 

Demurrer 
Filed Dee. 1, 1937 

Now comes the Defendant, by its counsel, and says that 
the Declaration filed in the above-entitled cause is bad in 
substance. Among the points to be presented are the fol¬ 
lowing: 

1. Declaration is predicated upon an action for breach 
of Implied Warranty, which doctrine inures only to the 
benefit of a purchase. 

2. Declaration admits that the plaintiff was not the pur¬ 
chaser of the eclairs. 

3. And for other reasons. 

(SGD) PAUL J. SEDGWICK, 

Atty. for Defendant, 

Barr Building 
Washington, D. C. 

MR. T. EDWARD O’CONNELL, 

Atty. for Plaintiff, 

424-5th Street, N. W. 

Washington, D. C. 

Please take notice that the aforegoing Demurrer will be 
presented on December 9, 1937, at 10 o’clock A. M., or as 
soon thereafter as counsel can be heard. 

(SGD) PAUL J. SEDGWICK. 

6 Conclusion of the Law of April 6, 1938 

Sustaining Demurrer 

Mins. 113, p. 372, 

April 6, 1938: 

Upon consideration of the demurrer to the declaration 
filed herein, it is ordered that said demurrer be, and the 
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same is hereby sustained. Plaintiff states in open court 
her intention to stand upon said ruling and nothing fur¬ 
ther being presented to the court the court finds in favor 
of the defendant. 

Judgment of April 12, 193S 

Mins. 113, p. 398, 

April 12, 1938: 

It appearing under Rule of Court that judgment on the 
finding in the above entitled cause should be entered, it is 
so ordered. Wherefore it is considered that the defen¬ 
dant go hence without day, be for nothing held and recover 
of the plaintiff its costs of defense. 

7 United States of America, ss: 

The President of the United States, 

To the Honorable George C. Aukam 

Judge of the Municipal Court of the 
District of Columbia, 

Greeting: 

BECAUSE in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Greta Lou Hanback, 
an infant, by her father and next friend, Bryant Hanback, 
Plaintiff, and Dutch Baker Boy, Inc., a body corporate, De¬ 
fendant, Law No. A-13,259 a manifest error hath happened, 
to the great damage of the said Plaintiff as by her com¬ 
plaint appears. We being willing that error, if any hath 
been, should be duly corrected, and full and speedy justice 
done to the parties aforesaid in this behalf, do command 
you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and pro¬ 
ceedings aforesaid, with all things concerning the same, to 
the United States Court of Appeals for the District of Co¬ 
lumbia, together with this writ, so that you have the same 
in the said Court of Appeals, at Washington, within 20 
days from the settling of the bill of exceptions, or within 
such additional time after the expiration of the 20 days as 
the court below or a judge thereof for sufficient cause shall 
allow; that the record and proceedings aforesaid being in¬ 
spected, the said Court of Appeals may cause further to be 
done therein to correct that error, what of right and ac- 
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cording to the laws and customs of the United States should 
be done. 

WITNESS the Honorable D. Lawrence Groner, Chief 
Justice of the said Court of Appeals, the 4th day of May, 
in the year of our Lord one thousand nine hundred and 
thirtv eight. 

JOSEPH W. STEWART 

(Seal) Clerk of the United States 

Court of Appeals for the Dis¬ 
trict of Columbia. 

Allowed bv 

I). LAWRENCE GRONER 
Chief Justice of the United States 
Court of Appeals for the District 
of Columbia. 

Endorsed on back: Filed May 4 1938 Municipal Court 
District of Columbia 

8 In the Municipal Court of the District of Columbia 

No. A-13-259 

Greta Lou Hanback, an infant, By her father and next 
friend, Bryant Hanback, Plaintiff, 

vs. 

Dutch Baker Boy, Inc., A corporation, Defendant. 

Bill of Exceptions 
Filed June 21, 193S 

Be it remembered that on the 6th day of April, 1938, the 
above-entitled cause came on for argument on a Demurrer 
filed to plaintiff’s Declaration in the Municipal Court of 
the District of Columbia, before Honorable George C. 
Aukam, presiding Judge of the said Court, to decide the 
question of law raised by the defendant’s Demurrer. 

Present on behalf of the plaintiff, T. Edward O’Connell 
Esquire; on behalf of the defendant, Paul J. Sedgwick, Es¬ 
quire. 

It being shown by the pleadings that the Declaration is 
predicated upon a breach of implied warranty and it being 
admitted that the plaintiff was not the actual purchaser of 
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the alleged poisoned eclairs, the Court sustains the De¬ 
murrer on the ground that lack of privity of contract bars 
the right of the infant to recover on implied warranty of 
wholesomeness and fitness for human consumption. Plain¬ 
tiff excepted. Plaintiff elected to stand upon her Declara¬ 
tion and Judgment on the finding was entered forthwith. 
Plaintiff noted an appeal. 

Be it remembered that the foregoing contains the sub¬ 
stance of the pleadings submitted in this cause, and the 
exceptions taken by the plaintiff, and then and there en¬ 
tered upon the minutes of the Justice presiding at 

9 the trial, and counsel for the plaintiff prays the 
Court to sign and seal this Bill of Exceptions, now 

for then, and the same is done this 21st day of June, 1938. 

GEORGE C. AUKAM, 
Presiding Justice , Municipal 
Court. 

Agreed to: 

T. EDWARD O’CONNELL, 

Attorney for Plaintiff. 

PAUL J. SEDGWICK, 

Attorney for Defendant. 

10 Endorsed on back: In the Municipal Court of the 
District of Columbia No. A-13-259 Greta Lou Han- 

back, an infant, By her father and next friend, Bryant 
Hanback, Plaintiff, vs. Dutch Baker Boy, Inc., A corpora¬ 
tion, Defendant. Bill of Exceptions T. Edward O’Connell, 
Attorney for plaintiff, 424 Fifth St., N. W., District 5560. 

11 In the Municipal Court of the District of Columbia 

No. A-13-259 

Greta Lou Hanback, an infant, By her father and next 
friend, Bryant Hanback, Plaintiff, 

vs. 

Dutch Baker Boy, Inc., A corporation, Defendant. 
Assignment of Errors 
Filed May 11, 1938 

Comes now the plaintiff, Greta Lou Hanback, an infant, 
by her father and next friend, Bryant Hanback, and as- 
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signs for review on appeal, error committed by the trial 
judge as follows: 

1. The Court erred in sustaining defendant’s Demurrer, 
which was based on lack of privity of contract between the 
infant, consumer, and the defendant, who manufactured 
and sold the food to the infant’s mother. 

2. The Court erred in finding for the defendant and in 
entering judgment for the defendant. 

(SGD) T. EDWARD O’CONNELL, 
Attorney for plaintiff , 

424 Fifth St., N. W., 

District 5560. 

Copy of the foregoing acknowledged by Paul J. Sedg¬ 
wick attornev for the defendant on Mav 11, 1938. 

(sgd) PAUL J. SEDGWICK. 

12 In the Municipal Court of the District of Columbia 

No. A-13-259 

Greta Lou Han back, an infant, By her father and next 
friend, Bryant Hanback, 3829 Calvert St., N. W., 
Washington, D. C., Plaintiff, 

vs. 

Dutch Baker Boy, Inc., A corporation, 811 Monroe St., 
N. E., Washington, D. C., Defendant . 

Designation of Record 

Filed May 11, 1938 

The Clerk will please include the following in the record 
to be certified to the Court of Appeals: 

1. Declaration and Bill of Particulars. 

2. Demurrer. 

3. Conclusion of Law of April 6, 1938, sustaining De¬ 
murrer. 

4. Judgment of April 12, 1938. 

5. Writ of Error. 

6. Bill of Exceptions. 
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7. Assignment of Errors. 

8. This Designation of Record. 

(sgd) T. EDWARD O’CONNELL, 
Attorney for plaintiff. 

Copy of the aforegoing received this 24th day of June, 
1938. 

(sgd) PAUL J. SEDGWICK 

Attorney for Defendant. 

13 In the Municipal Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 12, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. A-13259, wherein Greta Lou Han- 
back, an infant by, her father and next friend, Bryant Han- 
back, Plaintiff, and Dutch Baker Boy, Inc. a body corpo¬ 
rate, Defendant, as the same that remains upon the files 
and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this Eighth day of July, 1938. 

BLANCHE NEFF 
(Seal) Clerk. 

Endorsed on Cover: No. 7205. Greta Lou Hanback, an 
Infant &c., Plaintiff in Error, vs. Dutch Baker Boy, Inc. &c. 
United States Court of Appeals for the District of Colum¬ 
bia Filed Jul 8-1938 Joseph W. Stewart, Clerk. 
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IN THE 


Slntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
April Term, 1938. 


No. 7205. 


Greta Lou Hanback, An Infant, by Her Father and 
Next Friend, Bryant Hanback, Plaintiff in Error , 


v. 

Dutch Baker Boy, Inc., a Body Corporate. 


BRIEF FOR PLAINTIFF IN ERROR. 


I. STATEMENT. 

The question involved here is whether an infant (in 
this case five years of age) may recover upon the doc¬ 
trine of implied warranty, irrespective of negligence, 
from a vendor, who was also the manufacturer, of food 
products, for injuries suffered by the infant as a result 
of consuming food containing a poisonous foreign sub¬ 
stance, the food having been purchased from the ven¬ 
dor by the mother of the infant with notice to the ven¬ 
dor that the food was to be consumed by the said 
infant. 
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II. PLEADINGS AND NATURE OF ACTION. 

The only material pleadings in the case consist of a 
Declaration and Bill of Particulars to which the defen¬ 
dant filed a Demurrer. The plaintiff filed a declaration 
on November 3, 1937, in the Municipal Court of the 
District of Columbia suing the defendant for One Thou¬ 
sand Dollars ($1,000) for breach of an implied war¬ 
ranty that food was wholesome and fit for human con¬ 
sumption, alleging that on the 23rd day of September, 
1937, the plaintiff, relying upon the knowledge and 
judgment of the defendant, its agents, servants and 
employees, in the selection of the ingredients utilized 
in the making of the said eclairs, ate one of the said 
eclairs: that the said eclair was selected, sold and de¬ 
livered to the plaintiff’s mother, by the defendant for 
the purpose of being eaten by the plaintiff, and that it 
was not in a wholesome condition and fit for human 
consumption but contained food poisoning, whereby, 
the plaintiff in the exercise of due care was made seri¬ 
ously ill, suffered violent cramps and nausea, etc., and 
was caused to lose seven pounds in weight and was un¬ 
able to attend school. The defendant filed a Demurrer 
to the Declaration, setting up that an absence of priv¬ 
ity of contract between the infant and the defendant 
precluded any recovery on the theory of implied 
warranty. 

On April 6, 1938, Judge Aukum sustained the De¬ 
murrer to the Declaration to which ruling the plaintiff 
duly excepted. Judgment was thereafter entered on 
the 12th day of April, 1938, with an exception taken by 
the plaintiff. 
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III. ASSIGNMENT OF ERRORS. 

Although there are two assignments of error (R. 8) 
this appeal is based only upon the contention of the 
plaintiff in error that the learned trial justice erred 
in sustaining the defendant’s demurrer to plaintiff’s 
declaration, holding that lack of privity of contract pre¬ 
cluded recovery by an infant on implied warranty from 
the vendor, who was also the manufacturer, of poison¬ 
ous food stuffs consumed by the infant, where the food 
stuffs were purchased by the infant’s mother from the 
vendor manufacturer, who had notice that part of the 
food was to be consumed by the infant. 

IV. THE LAW AND THE ARGUMENT. 

1. PRIVITY OF CONTRACT IS NOT A NECESSARY 
ELEMENT FOR THE RECOVERY OF DAM¬ 
AGES SUFFERED BY THE ULTIMATE CON¬ 
SUMER OF FOODSTUFFS CONTAINING POI¬ 
SONOUS INGREDIENTS BECAUSE THIS 
TYPE OF CASE COMES WITHIN THE EX¬ 
CEPTION TO THE GENERAL RULE THAT 
ONE MAY NOT RECOVER ON IMPLIED WAR¬ 
RANTY UNLESS THERE IS PRIVITY OF CON¬ 
TRACT. 

A w T ell-established exception to the general rule of 
absence of liability in case of lack of privity of contract 
is where the article or substance sold or packed is im¬ 
minently, inherently, or essentially dangerous in its 
nature, or because of known improper construction, 
etc., or because of the use to which it is to be put by 
whoever may use the same for the purpose for which it 
was intended, the rule being that the manufacturer or 
packer of such an article is not relieved from liability 
for injuries resulting to an ultimate consumer from its 
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negligence, by the fact that there was no privity of 
contract between it and the person so injured. The 
question as to whether or not suit upon an implied war¬ 
ranty of fitness, etc., of foodstuffs may be maintained, 
has in many instances been so closely related to the 
question of negligence that the decisions are not always 
susceptible of clear classification, so that most of the 
authors of textbooks upon the subject have deemed it 
advisable to treat all the cases dealing with a single 
class of articles together. This confusion is aptly il¬ 
lustrated by the contrasting decisions in Birmingham 
Chero-Cola Bottling Co. v. Clark, 205 Ala. 678 and 
Davis v. Van Camp Packing Co., 176 N. W. 382; the 
first case holding that the ultimate consumer could not 
maintain his action upon the theory of implied war¬ 
ranty while the latter case held that the plaintiff’s ac¬ 
tion was properly brought upon the implied warranty, 
expressly laying down the law that the question of priv¬ 
ity is not controlling. 

The defendant in error in this case not only manu¬ 
factured the poisonous food article but sold the article 
i. e., a chocolate eclair containing food poisoning, to the 
mother of the infant, plaintiff in error. Consequently 
all question of the vendor being unable to guard against 
impurities and deleterious substances getting into the 
food product are eliminated, for the vendor in this 
case is also the manufacturer. The vendor sold choco¬ 
late eclairs to the mother of the infant, plaintiff in 
error, knowing that the said eclairs were to be con¬ 
sumed, not only by the mother, the actual purchaser, 
but also by the infant. 

In the case of Chysky v. Drake Bros. Co., (1920) 192 
App. Div. 186, 182 N. Y. Supp. 459, the Court said: 

“Under such circumstances I am of the opinion 
that the implied warranty of the defendant of the 
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fitness of the cake for human consumption ex¬ 
tended to the ultimate consumer of the cake, the 
plaintiff herein, and the said implied warranty in¬ 
ured to the benefit and protection of the plaintiff, 
although there was no direct contractual relation 
between the plaintiff and the manufacturer of the 
cake * # * that said implied warranty of the 

defendant extended to the 'plaintiff, the ultimate 
consumer of the cake; and that * * # the plain¬ 
tiff was entitled to recover the pecuniary dam¬ 
ages which she suffered as the result of the breach 
of said implied warranty.” 

Commenting upon the hopeless variance between the 
decisions of the different courts on the subject of im¬ 
plied warranties, in the case of Hertzler v. Manshum, 
228 Mich. Rep. 421, the Court said: 

“Some deny liability at all, some recognize lia¬ 
bility upon an implied warranty of wholesomeness, 
some plant liability upon an implied negligence in 
case of foreign poisonous substances, while others 
hold liability depends upon a substantive showing 
of negligence. We experience no inclination to 
enter upon a review of such cases. We have be¬ 
fore us a case of foreign poisonous substance in 
flour, and our opinion is confined to such a case. 

“The ultimate contemplated destination of wheat 
flour is human consumption. The manufacturer 
knows this and owes a duty to the ultimate con¬ 
sumer of his product to guard against poison 
therein, and when he markets it he impliedly war¬ 
rants it free from poison and the purchaser there¬ 
of, for consumption, has a right to and must, of 
necessity, rely upon such implied warranty, and 
such duty, represented as performed and relied 
upon as having been performed, bring the maker 
and consumer of such food product into privity, 
and for an injury arising out of a breach of such 
duty, impliedly warranted as performed, the suf¬ 
ferer may reach the one in fact inflicting the in¬ 
jury.” 
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fitness of the cake for human consumption ex¬ 
tended to the ultimate consumer of the cake, the 
plaintiff herein, and the said implied warranty in¬ 
ured to the benefit and protection of the plaintiff, 
although there was no direct contractual relation 
between the plaintiff and the manufacturer of the 
cake * * * that said implied warranty of the 

defendant extended to the ‘plaintiff, the ultimate 
consumer of the cake; and that * * * the plain¬ 
tiff was entitled to recover the pecuniary dam¬ 
ages which she suffered as the result of the breach 
of said implied warranty. ’ 9 

Commenting upon the hopeless variance between the 
decisions of the different courts on the subject of im¬ 
plied warranties, in the case of Hertzler v. Manshum, 
228 Mich. Rep. 421, the Court said: 

“Some deny liability at all, some recognize lia¬ 
bility upon an implied warranty of wholesomeness, 
some plant liability upon an implied negligence in 
case of foreign poisonous substances, while others 
hold liability depends upon a substantive showing 
of negligence. "VVe experience no inclination to 
enter upon a review of such cases. We have be¬ 
fore us a case of foreign poisonous substance in 
flour, and our opinion is confined to such a case. 

“The ultimate contemplated destination of wheat 
flour is human consumption. The manufacturer 
knows this and owes a duty to the ultimate con¬ 
sumer of his product to guard against poison 
therein, and when he markets it he impliedly war¬ 
rants it free from poison and the purchaser there¬ 
of, for consumption, has a right to and must, of 
necessity, rely upon such implied warranty, and 
such duty, represented as performed and relied 
upon as having been performed, bring the maker 
and consumer of such food product into privity, 
and for an injury arising out of a breach of such 
duty, impliedly warranted as performed, the suf¬ 
ferer may reach the one in fact inflicting the in¬ 
jury-” 
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Since the defendant in error, in addition to being the 
manufacturer, was also the retail vendor of the poison¬ 
ous food stuffs complained of herein, the language of 
the court in the case of Race v. Krum, 222 N. Y. 410, is 
apropos. The unanimous decision of the New York 
Court of Appeals in that case contained the following: 

“The general rule, established by the weight of 
authority in the United States and England, is that 
accompanying all sales by a retail dealer of ar¬ 
ticles of food for immediate use there is an im¬ 
plied warranty that the same is fit for human con¬ 
sumption. 

*•*•*•• 

“This rule is based on the high regard which 
the law has for human life. The consequences to 
the consumer resulting from consumption of ar¬ 
ticles of food sold for immediate use may be so 
disastrous that an obligation is placed upon the 
seller to see to it, at his peril, that the articles sold 
are fit for the purpose for which they were in¬ 
tended. The rule is an onerous one, but public 
policy, as well as the public health, demand such 
obligation should be imposed * * 

In the leading case of Davis v. Van Camp Packing 
Co., 176 N. W. 382, the Court refers to the Boyd case, 
132 Tenn. 23, wherein the court said: 

“That one who prepares and puts on the market 
in sealed packages, foods • * * owes a high 

duty to the public in the care and preparation of 
such commodities, and that a liability will exist, 
regardless of privity of contract, to any one in¬ 
jured, for a failure to properly safeguard and per¬ 
form that duty.” 

Where the vendor is apprised of the purposes for 
which the food stuffs are ordinarily used and there is 
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no opportunity for inspection on the part of the vendee 
without destroying the marketability of the goods, of 
course, there is an implied warranty that the goods are 
fit for the purposes for which they are purchased. This 
reasoning was adhered to in the case of Truschell v. 
Dean, 77 Ark. 546, wherein the court said: 

“Where the purchaser has no opportunity to 
inspect (foods), there is an implied warranty that 
they are * * * fit for the purposes for which they 
are ordinarily used; and when they are, under 
such circumstances, purchased for a particular 
purpose known to the seller, there is an implied 
warranty that they are fit for that purpose.” 

Although the case of Catani v. Swift & Co., 251 Pa. 
52, was not brought on implied warranty, but was an 
action of trespass to recover damages for the death of 
the plaintiff’s husband from Trichinosis, the Court 
said: 

“The obligation of the manufacturer should not 
be based alone upon privity of contract. It should 
rest * * * upon ‘the demands of social jus¬ 

tice.’ The producer should be held responsible 
for the results of negligence which he can readily 
foresee. * * * The meat packer who fails to in¬ 
spect his products for poisonous parasites or in¬ 
gredients knows that poison will poison, and that 
the persons to be poisoned through his neglect will 
be those who eat his products; * * # the natural, 
probable and almost invariable results of his neg¬ 
ligence will be injury to the consumer, and, in my 
opinion, every consideration of law and public pol¬ 
icy requires that the consumer should have a rem¬ 
edy. * * * Under the foregoing principles gov¬ 
erning the sale of articles of food, a prima facie 
case is made out by proof that the meat sold by the 
defendant was diseased, and caused the death of 


plaintiff’s husband. It was not necessary to go 
farther and prove the defendant knew the food was 
unwholesome. * * * It was bound to know that 
the meat was unwholesome and unfit for food, and 
this duty was not performed by merely showing an 
inspection * * * by United States Government 
inspectors.” 

In the case of Davis v. Van Camp Packing Co., 176 
N. W. 382, the Court was faced with almost the iden¬ 
tical situation which now confronts this Court in decid¬ 
ing the question raised in this case, for there the plain¬ 
tiff was an infant, who sued by his next friend and 
the defendant raised the same question as that raised 
by the defendant in error herein, that is, lack of privity 
of contract. The cause as originally filed was both in 
contract and in tort. The lower court forced the plain¬ 
tiff to elect as to the remedy which he would pursue and 
he elected to stand on negligence. Commenting on this 
the Appellate Court said that the trial court committed 
error in requiring the plaintiff to elect between the 
counts in the declaration, involving implied warranties 
and negligence and the court stated, “from the deci¬ 
sions, particularly the later decisions, we think that 
there is an implied warranty as contended by the plain¬ 
tiff and that the question of privity is not controlling. ’ ’ 
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V. LIABILITY IN WARRANTY OF FOODSTUFFS 
IS NOT PREDICATED UPON NEGLIGENCE, 
BUT IS ABSOLUTE AND RESTS IN ITS ULTI¬ 
MATE BASIS IN LARGE PART UPON THE 
NECESSITY OF PUBLIC PROTECTION AND 
THE MANUFACTURER OF FOODSTUFFS IS 
LIABLE IN WARRANTY TO THE ULTIMATE 
CONSUMER THEREOF FOR POISON CON¬ 
TAINED THEREIN NOT SO MUCH FOR 
BREACH OF CONTRACT AS FOR THE VIOLA¬ 
TION OF A PUBLIC LEGAL DUTY. 

In the lower court the defendant relied upon the case 
of Connecticut Pie Company v. Lynch, 61 App. D. C. 
81 (1932) which held that a customer who purchased 
from a retail vendor could not sue the manufacturer 
for breach of implied warranty, there being no privity 
of contract between them. This case was, in effect, 
overruled by the District of Columbia Court of Appeals 
in the case of Cushing v. Rodman, 65 App. D. C. 258 
(1936), which was a suit by purchaser or consumer 
against a retail vendor for injuries sustained by biting 
into a roll which contained a pebble, resulting in a 
broken tooth, because as the Court stated in its opin¬ 
ion, “liability in warranty is not predicated upon negli¬ 
gence but is absolute and rests in its ultimate basis in 
large part upon the necessity of public protection”. 
(Caps ours) 

It will be observed in the lengthy opinion given by 
the Court in the latter case that the Court continually 
refers not to the purchaser but to the consumer. In 
that opinion the Court refused to be bound by a strict 
question of contract and based its opinion almost ex¬ 
clusively upon the Social Interest and Public Policy. 
The Court went to great length in discussing the posi- 
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tion of a plaintiff who, without any contributory neg¬ 
ligence on his part, resorts to the courts for compensa¬ 
tion for damages suffered by him as a result of consum¬ 
ing food containing a deleterious foreign substance. 
The Court stressed at length the relative positions of 
plaintiff and defendant with regard to proof of negli¬ 
gence. It is apparent from even a casual reading of the 
decision in that case that the Court intended to relieve 
the plaintiff in this type of case from the unconscion¬ 
able injustice which had theretofore been inflicted upon 
him by his being required to sue the manufacturer 
and base his suit upon negligence which, so far as the 
plaintiff was concerned, was impossible to prove. 

Concerning this, the Court spoke as follows: 

“Restricting recovery by the injured member of 
the public to cases predicated upon negligence is a 
seriously inadequate means of securing the social 
interest in the individual safety, because of the 
great difficulty of proof for the plaintiff. He can 
hardly invade the refrigerators, kitchens and pan- 
tries of hotels and restaurants to determine 
whether due care is being used in keeping, prepa¬ 
ration and service of food. He cannot stand pres¬ 
ent with the defendant or his servants as they in¬ 
spect and select articles of food, whether at the 
market or on their own premises. He can hardly 
expect wholly unprejudiced testimony from the de¬ 
fendant and his servants if they are called as wit¬ 
nesses. Cases will fail for lack of the plaintiff’s 
proof where there was no lack of the defendant’s 
fault with the result that the individual injured 
will be unjustly burdened with illness and expense. 
Moreover, consciousness of liability only where 
negligence can be shown is by no means as sharp 
an incentive to the service of good food as con¬ 
sciousness of absolute liability for the service of 
bad. Moreover, the harshness of imposing a war- 
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rantor’s liability upon the dispenser of food is 
more apparent than real. In respect of food pre¬ 
pared and served on the premises, the dispenser 
has, in the large, power to make it wholesome by 
skilled scrutiny and selection of the ingredients 
and by efficient methods of keeping, preparation 
and service. It is to be noted, moreover, that the 
dispenser of food will not alone bear the burden 
of his financial responsibility as a warrantor. That 
burden he will charge into the cost of doing busi¬ 
ness; the public will bear it in the price of food 
and service. # * * Briefly necessity for the protec¬ 
tion of that portion of the jmblic concerned, and 
the imposition of an effective incentive to protect 
the public are the bases of imposed insurance li¬ 
ability.” 

In the following citations the Courts emphasize two 
things, i. e., the necessity for public protection and the 
unfortunate position of an ultimate consumer if forced 
to rely on proof of negligence for recovery. 

Mazetti v. Armour & Co., et al., 135 Pac. 633 (HEAD 
NOTE): 

“A manufacturer of food products under mod¬ 
ern conditions impliedly warrants his goods when 
dispensed in original packages, and such warranty 
is available to all who may be damaged by their 
use in the legitimate channels of trade, including 
those who purchased them for resale, as well as 
the ultimate consumers.” 

Justice Chadwick in the opinion said, 

“To the old rule that a manufacturer is not 
liable to third persons who have no contractual re¬ 
lations with him for negligence in the manufactur¬ 
ing of an article should be added another excep¬ 
tion, not one arbitrarily worked by the Courts, but 
arising, as did the three to which we have hereto¬ 
fore alluded, from the changing conditions of so- 
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ciety. An exception to a rule will be declared by 
Courts when the ease is not an isolated case, but 
general in its character, and the existing ruling 
does not square with justice. Under such circum¬ 
stances a Court will, it' free from the restraint of 
some statute, declare a rule that will meet the full 
intendment of the law." Catnni v. Swift & Co.. 
251 Pa. page 52-56. 

“Public policy regards the public and I am yet 
to be convinced that tin* public welfare will be pro¬ 
moted by holding that producers and manufac¬ 
turers owe no duty to consumers to guard against 
diseased and poisonous meats and provisions ex¬ 
cept in those isolated cases where they happen to 
sell directly to them. 

“The remedies of injured consumers ought 

NOT TO RE MADE TO DEFEND UPON THE INTRICACIES OF 

the i.aw of sales. The obligation of the manufac¬ 
turer should not be based alone upon privity of 
contract. It should rest, as was once said, upon 
‘the demands of social justice’.” 

Iu the ease of Marfan ros v. Kansas City Cocfl-Cohl 
Bottliuy Coinyany. DO S. W. (2nd) 44S, in which the 
declaration was predicated upon implied warranty, 
the Court said: 

**” * * But, since all the facts involved in the 
entire transaction were set forth in both pleading 
and instruction, the sole theory of plaintiff’s right 
to recover is not to be limited to the technical re¬ 
quirements of the one word ‘warranty’ and that 
there must be an expressed actual contract between 
the stricken customer and the blameworthy manu¬ 
facturer before the former can recover anything 
against the latter, does not necessarily follow. 
Here is a case where, if any one should be held 
liable, it is clearly the manufacturer; the injured 
customer cannot be regarded as in any sense to 
blame. Unquestionably, the former did. if not ae- 
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tuallv warrant the goods, impliedly warrant them 
and represent them to the ultimate consumer, in 
this case, the plaint ill. Whom else would the rep¬ 
resentation be expected to reach or iullueiice/ 
Under the conditions which now surround and ap¬ 
ply to business of this nature, it does not seem to 
the author that this case should be decided accord¬ 
ing’ to the strict, technical principles heretofore 
deemed neessary and which arose under entirely 
different conditions and circumstances. 

“Under modern conditions, when products of 
food or drink have been prepared under the exclu¬ 
sive supervision of the manufacturer and the con¬ 
sumer must take them as they are supplied, the 
representations constitute an implied contract, or 
implied warranty, to the unknown and helpless con¬ 
sumer that the article is good and wholesome and 
lit for use. If privity of contract is required, then, 
under the situation and circumstance of modern 
merchandise in such matters, privity of contract 
exists in the consciousness and understanding of 
all right-thinking persons. And such privity is 
found to be upheld in Finkelberg v. Continental 
Casualty Co., 126 Wash. 7)43, 21b 1*. 12; Arizona 
Mutual Auto Ins. Co. v. Bernal, 23 Ariz. 27(i, 203 
P. 338; Gugliemetti v. Graham, 7)0 Cal. App. 2(>S, 
197) P. 64; Stusser v. Mutual Union Ins. ('o., 127 
Wash. 449, 221 P. 331. See, also, as tending toward 
the adoption of the modern doctrine, Smith v. 
Carlos, 217j Mo. App. 48S, 490, 491, 247 S. W. 4(58. 
This cited case, it is true, is between the injured 
person and the restaurant keeper (the original 
parties), but the court refers to the ‘trend of the 
times" and says: ‘The importance of pure food to 
the public, and the inability of a guest to see or 
examine his food prior to its preparation and cook¬ 
ing, of necessity requires that one who holds him¬ 
self out as a public furnisher of food and an expert 
in producing and preparing the same be held as an 
insurer against injury occasioned by a failure to 
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furnish wholesome and pure food to eat." The 
Court also answers the [joint made by the appel¬ 
lant, as to the recovery not being- in accordance 
with the pleading (which was on negligence) by 
saying: ‘The ultimate facts are pleaded, and the 
petition will support a recovery on breach of con¬ 
tract.' And. as hereinbefore stated, the same prin¬ 
ciple is applicable to the case at bar. See, also, 
what is said in Darks v. Snulrfer-Galc (inner Com¬ 
pany, 14(i Mo. App. 24(5, 247, 120 S. W. 430. The 
case should be, and is, affirmed.” 

The Court, in the case of Tomlinson v. Armour (£ 
Co. (1908), 75 X. J. L. 748, said: 

“Among tin* most fundamental of personal 
rights, without which man could not live in a state 
of society, is the right of personal security, includ¬ 
ing the ‘preservation of a man's health from such 
practices as may prejudice or annoy it' (1 Bl. Com. 
129, 134)—a right recognized, needless to say, in 
almost the first words of our written Constitution 
(Const. Art. 1, p. 1). To assert, therefore, that 
one living in a state of society, organized, as ours 
is, according to the principles of the common law, 
need not be careful that his acts do not endanger 
the life or impair the health of his neighbor, seems 
to offend against the fundamentals.” 

The vendor manufacturer, in the case with which we 
are here concerned, had notice that the chocolate 
eclairs were to be consumed by tin* infant daughter of 
the vendee and it could have been reasonably foreseen 
that, if the eclairs were unwholesome, then not only 
would the vendee be injuriously affected, but also the 
infant, plaintiff in error, who was entirely without 
fault. But the defendant in error says that, although 
the vendee may recover on implied warranty, the in¬ 
fant, as much without fault as the vendee, may not re- 
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cover because of lack of privity. This contention is 
wholly without merit for there is privity of contract in 
this type of transaction for (quoting- Madouras v. Kan¬ 
sas City Coca-Cola Mottling Co., supra) “privity of 
contract exists in the consciousness and understanding 
of all right-thinking people.” 

Many decisions from other jurisdictions restricting 
tin* implied warranty rule were discussed by this Court 
in the case of Cashing v. Hod man, supra, and the Court 
then laid down a rule in sharp disagreement with them, 
holding that the social interest in the safety of the in¬ 
dividual was of paramount importance when it con¬ 
flicted with the individual interest in substance. There 
is no duty upon this Court to slavishly follow in the 
footsteps of precedent from other jurisdictions and 
other generations and the Justices of this Court are 
at liberty to resort to their own reasoning processes 
and the demands of justice where the authorities are 
in conflict. The law like life is fluid, not solid, flowing 
on to a conception of progress that emphasizes the ac¬ 
cent on human rights rather than property rights and 
mere strategic technicalities should not be permitted to 
obstruct the way to substantial justice. 


CONCLUSION. 

An analysis of the leading cases, the text writers 
and the comment of leading jurists brings us to the 
definite conviction that one who engages in the manu¬ 
facture and distribution of foodstuffs which contain a 
poisonous foreign substance is liable as an insurer to 
the ultimate consumer thereof regardless of a lack of 
privity of contract, especially where the manufacturer 
vendor had notice that part of the foodstuffs were to 
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be consumed by the subsequently injured person. And 
this is so despite the fact that the manufacturer had no 
knowledge that the poisonous foreign substance was 
contained in the food, for his liability arises, not from 
any act of negligence, not from any breach of contract, 
but from his violation of a public duty, i. e., to see to it 
that the food is pure, wholesome and fit for human 
consumption and not in an unwholesome and poisonous 
condition, for his liability rests in large part upon the 
necessity for public protection. Consequently the judg¬ 
ment of the lower court should be reversed and the 
cause remanded. 

Respectfully submitted, 

T. Edward O’Connell, 
Attorney for Plaintiff in Error . 

August 30, 1938. 
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Defendant in Error. 


BRIEF FOR DEFENDANT IN ERROR. 


I. Statement. 

The questions here involved are (1) whether the 
doctrine of Implied Warranty in the sale of foodstuffs 
extends to persons other than a purchaser or one in 
privity of contract with the vendor; and (2) whether 
the averments in the plaintiff’s declaration are suffi¬ 
ciently certain and state a cause of action. The plain¬ 
tiff in error will be referred to as the “plaintiff” 
and the defendant in error as the “defendant”. 
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II. Regarding Implied Warranty. 

In studying this problem one need not look far to 
find countless hundreds of cases on the subject. The 
great majority of the reported cases were actions of 
Negligence; a few cases have been predicated upon 
Contract. In the case of Cushing vs. Rodman, this 
Court passed on certain aspects of the problem, but 
that case does not answer the questions presented 
here. 

m. Plaintiff’s Brief. 

Plaintiff has cited certain cases, some of which sup¬ 
port the contention of the plaintiff, while others are 
not at all in point. For example, in the case of Mazetti 
vs. Armour & Company: the plaintiff sued in NEG¬ 
LIGENCE; it was not an action ex contractu. In the 
case of Catana vs. Swift & Company, there was involv¬ 
ed the ORIGINAL PACKAGE DOCTRINE, with 
three parties being concerned, a manufacturer, a re¬ 
tailer and a purchaser—the purchaser being the plain¬ 
tiff. Again, in the case of Davis vs. Van Camp Packing 
Company, the action was not brought under implied 
warranty, plaintiff’s declaration alleging, 

“that the said defendant was guilty of NEGLI¬ 
GENCE, false representations and breach of im¬ 
plied and express warranty. Defendant’s Motion 
assailed combination of actions and plaintiff 
amended, ‘that as a result of the NEGLIGENCE 
of the defendant in preparing said food and in the 
inspection thereof, and the packing thereof, the 
said food contained poisonous substances and the 
plaintiff was thereby poisoned, sick, etc.’ ” 

“At the close of plaintiff’s evidence, defendant 
moved that plaintiff be REQUIRED TO ELECT 
and plaintiff elected to stand on the NEGLI¬ 
GENCE (and not implied warranty) action.” 
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Many of the other cases cited by plaintiff, upon a 
close examination, disclose a lack of support for the 
contention presented here. 

In the case of Connecticut Pie Company vs. Lynch, 
cited by plaintiff, this Court simply held that (1) a 
manufacturer of food is not liable to third persons 
under an implied warranty, there being no privity 
of contract between them; and (2) implied warranty 
is predicated on the existence of contractual relations 
between the parties: if there is no privity of con¬ 
tract, there can be no implied warranty. 

In the Cushing vs. Rodman case, this Court said, 

“The sole question in the case is whether, upon 
the service of food for a consideration and for 
immediate consumption upon the premises of the 
seller, but which food was not prepared by the 
seller, but purchased elsewhere, and the defect in 
which was not discoverable except by destroying 
the marketability of the article, there is an im¬ 
plied warranty of wholesomeness. ” 

In the present case, there are none of the foregoing 
elements, for this plaintiff (1) paid no consideration 
to defendant, (2) was not served food by defendant 
for immediate consumption, (3) did not consume food 
on premises of seller, (4) and herself had no contrac¬ 
tual relations with the defendant, as her mother was 
the actual purchaser of the eclairs. 

IV. Law and Argument. 

The defendant would emphasize the point that the 
plaintiff in this case was NOT THE PURCHASER. 
Plaintiff simply is a third party, and one not in 
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privity of contract with the defendant. The food 
product here (a chocolate eclair) is not to be desig¬ 
nated as an inherently dangerous article. There may 
or may not have been negligence present, or the eclair 
may have been good when sold, but turned bad later, 
as ihe food product is highly perishable. But such a 
discussion is beside the point. 

The defendant relies on the following decisions and 
believes they reflect the better view of the law: 

Most textbook writers hold that, 

“Generally speaking, a manufacturer, packer, 
or vendor is NOT liable to an ultimate consumer 
without direct contractual relations for personal 
injuries resulting from negligence in the manu¬ 
facture or sale of articles/’ 

In the case of Bourcheix vs. Willow Dairy Company, 
98 A. L. R. 1492, the plaintiff was a chauffeur who was 
injured by glass being in milk served at his master’s 
table, and the Court in that case charged the Jury that 

“there was an implied warranty that the cream 
contained no deleterious substance to the person 
using it. Under a previous decision and other 
cases, the INSTRUCTION CONSTITUTES ER¬ 
ROR. Neither was there any implied warranty 
as to the merchantable quality EXCEPT TO 
THE BUYER. The implied warranty in respect 
to food enures ONLY TO THE BENEFIT OF 
THE PURCHASER and no contractual relations 
existed between this plaintiff and the defendant. 
•*Note: All the members of the Appellate Divi¬ 
sion concurred.” 

In the case of Belcher v. Goff Bros., (1926) 145 Va. 
448; the court said, 

“There is NO implied warranty against latent 
defects arising from sale of kerosene, but if gaso- 
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line has become mixed with the kerosene so that 
it is dangerous, and this mixture is due to the 
negligence of the seller, he will be liable for the 
injury sustained, but NOT LIABLE UPON ANY 
CLAIM OF IMPLIED WARRANTY.” 

In the cases of GEARING, et al., vs. BERKSON, 223 
Mass. 257, an interesting family situation was pre¬ 
sented not unlike the case now under consideration. 
In that case (cited by LRA, ALR and other works 
as the leading case), Mrs. Gearing purchased some 
porkchops, and both she and her husband were poi¬ 
soned by eating the chops; both filed suits, and the 
Court, dismissing Mrs. Gearing’s case, said, 

“If a wife, acting as the agent of her husband, 
purchases meat at a shop and in so doing with 
ihe knowledge of the dealer relies upon the skill 
and judgment of the dealer for the selection of 
wholesome meat, and if the dealer gives to her 
meat unfit for food upon the eating of which she 
becomes sick, she CANNOT maintain against the 
dealer either an action of contract or an action 
of tort founded upon the violation of the im¬ 
plied condition of the sale that the food should 
be wholesome, BECAUSE THE SALE WAS TO 
HER HUSBAND. 

“In the case of Percy Gearing the order of 
judgment for plaintiff must be affirmed; in the 
case of Katherine Gearing, the order of the Ap¬ 
pellate Division must be REVERSED and judg¬ 
ment entered for the defendant. So ordered.” 

In the case of Kress & Co. vs. Lindsey, 13 ALR 1170, 
the Company (defendant) sold a shaving brush in¬ 
fected with anthrax germs and death to Mr. Lindsey 
resulted. His Wife and Minor Children, as parties 
plaintiff, sued under implied warranty for $30,000; 
defendant DEMURRED, and the Court said, 
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“While suit is brought for breach of implied 
warranty, under a sale to C. H. Lindsey, that the 
plaintiffs, as widow and children of said Lindsey 
have NO PRIVITY with the contract containing 
said alleged warranty, and hence NO right of ac¬ 
tion. We think this assignment of error is cor¬ 
rect, as there is no survivorship to the wife and 
children of Lindsey under a breach of warranty 
directlv to Lindsey himself. Demurrer sustain¬ 
ed.” 

The STATE OF VIRGINIA considered this ques¬ 
tion in the case of Colonna vs. Rosedale Dairy Com¬ 
pany, Inc., (1936), 1S6 S. E. 94, wherein a father was 
the actual purchaser and his son the (injured party) 
plaintiff. The court said, • 

“Seller’s warranty of condition or quality of 
thing sold imposes no liability on him to third 
persons not parties to the sale contract. 

“One made ill by drinking infected milk, sold 
to his father, held NOT entitled to recover dam¬ 
ages from seller for breach of implied warranty 
of fitness thereof for human consumption; not 
being party to the contract.” 

The STATE OF MARYLAND decided the law in 
that jurisdiction in the case of STATE OF MARY¬ 
LAND ex reZ. Bond, et al., vs. Consolidated Gas Com¬ 
pany, 146 Md. 390, viz, 

“There can be no recovery for a child’s death 
as a result of a defect in an article PURCHASED 
BY THE CHILD’S PARENTS, the child NOT 
being in privity of contract with the vendor as 
regards the warranty on the sale.” 

This case followed another Maryland case, Ritten- 
house vs. Kissner, 129 Md. 102, in which case the 
court said, 
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“Privity of contract is essential in Maryland, 
the rule being; strictly adhered to.” 

In the Maryland case of Flaccomio vs. Eysink, 129 

Md. 379, the court said, 

“There is no allegation of a breach of war¬ 
ranty in any of the counts of the declaration, and 
EVEN IF THERE WAS, SONNEBORN DID 
NOT SELL TO THE PLAINTIFF, and the 
cases to which we have referred and others cited 
by the appellee recognize the ESTABLISHED 
RULE THAT THE ACTION CANNOT be main¬ 
tained on the theory of an implied warranty where 
there is no privity of contract.” 

V. Conclusion. 

There are many other interesting cases on the sub¬ 
ject all holding in effect that a purchaser may sue 
under the implied warranty rule, but the application 
of the doctrine has ended there and has not, and should 
not extend to every third person who may be injured. 
And that is as it should be for implied warranty rule 
has ever been based upon privity of contract. Because 
there has been a moderate change in the law on this 
point in this so-called age of social consciousness does 
not mean that w’e have repudiated, or should depart 
from, the well established and just law governing the 
rights and liabilities of persons and property. A war¬ 
ranty on the sale of personalty does not run with the 
property, and is in this respect unlike a covenant on 
the sale of realty, nor is such a warranty negotiable. 
This plaintiff has her remedy and who can say that 
she may not succeed in holding this defendant liable 
in a negligence action, but she has not the right to 
maintain her present action, predicated upon theory 




